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ABSTRACT' - - 

> " The equal employment opportunity iJaiJicies of the ^ 
Re.^an administration may be summarized in the following manner; 
wTiile the administration will not retreat from the historic X 
conmitaeDt to enforce federal civii ri^ts laws, it wail no longer 
insist upon, or in any' way support^ th€\use of quotas cr any 
numerical or statistical formula designed to provide to nonvictims of 
discrimination preferential treatment based on race, seic, national 
origin, or religfion. This policy has been adopted for several 
reasons: J (1) .Title VII of ^he 196^ Civil Eighty Act, whicn mandates 
nondiscriminatory employment decisions, does not •countenance racial 
quotas;^2) the economic and social strides gained by minorities dn 
the\1960s demonstrated the capacity of minorities t^ccmpete 
effectively in a nondiscrimiiiatory environment; and (3) there is no 
moral countenance for quotas. The number and nature of suits brought— 
bys^the Justice Department to enforce equal employment cpportunity 
legislation wil^J^not qhange significantly/ In additioa to seeking 
full redress for ic^ividiialrvictims, the Department will continue to * 
seek injunctive ^relief directing ejployers to make, future 
nondiscriminatory employment decisions, an^, whe^re appropriate, nill 
also seek percentage recruitment go^ls for monitoring purposes* 
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THE^FOCUS OF EQUAL EMPLOYMENT 
OPPORXUNITY PROGRAMS UNDER THE REAGAN ADMINISTRATION 
Wm# .Bradford Rey-nolds 
Assistant Attorney General 

4 

Thank you. Mr. McGovern. I am pleased to participate 

in this year's- Cpnt inuing-'Legal Education Confererice on Equal 

Employment Oppor t'uni4ry avS^ to discuss .with you my x^^^s and 

the views ,of this Administration on the important issue of 

equal employthent oppo r t un i ty . ^1 The right of equal employment. 

opportunity o bv i ous ly' has a direct bearing on the full enjoyment 

of Other cherished civil rights. If a person is denied 
f 

employment because 'of race ,^ national , origin or sex, th6 
consequei!i-ces may weli be serious-^nou'gh to make other civil 
ri-ghts largely acad'emic. Rights secured under fair housing 
laws, for example, have litt le ^practi cal s ignif iu^ance to an 
individual ^ho is denied employment on the basis of race or' 
sex and therefore cannot earn a sufficient income to purchase ^ 
decent housing. 'Sifii larly , a diploma has little value if, 
because ^oF race or sex ,di,scr iminatlon , it fails to open \ 
doors to positions for which the graduate was trained. , V 
'It therefore naturally follows thap to^^be free from unlawful 
employment discrimination is central to -the full enjoyment 
of living in o«r f r ee ,and' en 1 i gh t ened society. 

The ^role of the Department of Justice in the enforcement 

.... ^ .1 

of equal employm^ent oppor ttini ty -laws is a limited, but significant 

one. Under Title VIJ, thT^revenue sha.ring act, and other 
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federflfl ^statutes , the Department prosecutr^ suits against 
State and local go,vernment agencies to eliminate /patterns , 
and practices^ of , employment discrimination, on' grounds of . ^ 
race, -sex, color, religion. and national origdn. The Equal 
Ejnployme-nt Oppbrtunity Commission of course is authorized- to- 
bring suits against' -^i-vate em/ployers under- Title VII, Only 



when cases initiated by the Co\mission reach -the Supreme 

V \^ ' • 

Court does the Justice Department^, through tlie Solicitor 

■) * ' 

General, assume re s'pons i bi 1 i ty , f or r epr ^aen t ing the United 

States. The Justice Department also represents the Department 

r 4 

,of Labor, in particular the Office of T^ederal Contracts 
Compliance Program, both in bringing affirmative suits under- 
Executive .Order 11246, on referral from OFCCP_,/and in defending 

0 * • 

the Secretary an.d other Department officials against auits * 
by' contractors. In additiolri, the Civil Division of the 
Department of j\tice represents other federal agencies in 
cour.t ill suits involving equal employment opportunity issues. ' 
That Division also represents federal offfjcials who are sued 
by employees of their agencies, or prospective employees, 
for' alleged violations of Title VII. 

.1 have been requested to focus my remarks today 'on 
"the Equal Employment Opportunity i>0'l{icies of the Reagan 
Administration." With respect to suits brought by^.the 
Department • of Justice to enforce Title VII and similar 
statutes,' our polic'y cdn be simply stated: The,; Justice 



pepartmgnt will not retreat one step from Its histQiTlc commit- 
ment to enforce the federal ci,vil rights lal/s , but we will 
Xio longer insist upon, or in any 'respect support, the use of 
quotas or any other numerical or statistical formulae designed 
to provide t^o nonvictims of dis crimihation preferential » 
Treatment based on race, sex, national origin or religion*'^ 
To pursue any other course is, in our view, unsound 'as a 



matter of law and unwise as a matter of policy. Race -cons cious 
and sex-conscious preferences are, as history has shown, 
divisive t e chni que s- that go .well beyond the remedy neces'sary" 
td redress, in full measure , inj uries sCis|:^ined by individual 
victims of discriminatory employment practices. 

Title VII -of the 1964 Civil ^Rights Act prohibits dis- 
crimination "against any individual with re-spect to his 

j 

compensation, terms, conditions, or privileges of envploy- 
men.t because of such individual * s . race , col^^^ religion, 
sex, or national origin. . N^* (42 U.S.C. § 2 OOOe - 2 ( a ) ( 1 ) ) . 
That *Title VII mandates color blindness ii{ employment decisions 
was made clear not only f n the AcJ: * s 'lah^«ua)^, but also 
in the legislative ^debates preceding its passage. For 
instance. Senator Hubert Humphrey, a leading advocate of 
social equity and , racial equality and the foremost pror 
ponent of the 1964 Civil Rights Act, decried'the idea that. 
Title VII would countenance racial quotas, remarking: ^ 
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'"It is claimed that the bill would require racial quotas for 
all hiring, when in fact it prov ide,s ' that race should not be 

■ ■ . - , • \ • 

used fior making personnel decisions^" 110 Cong* Rec. 6553 

(1964)% ' In like maffhfer, remarks by the proponents of the \ 

i - " - " . ^ 

legislation endorsed the view that Title VII established a 

principal of "colorblindness in * employmen't • Id^* at 6564. 

And* in McDonald v. ^Santa Fe Trail Transportation Co *, 42 7 

U.S^. 273 (197^), the Supreme Court interpreted Tittle VII to 
♦ 

prohibit racial di's cri mina tion against .white empljDyees upon 

the same standa^rds as would be applicable were they nonwhite. 

During the 1960'8, miTiorities nade significant educatioiTa-f^ 

and economic strides with the as s is t ance -of— -s-t-a-t u-t or y and 

decisional law outlawing racial d'iscrimination* Minoriti'es 

tlius demonstrated a capacity to compete effectively with 

members of other groups ijnder a ^regime of color-bliadness • 

Impatience* with the progress toward statistical 

- ♦ 

parity with whites in the employment field, however, 

compelled some to urge ."use of racial for mu las, 'such, as 

hiring quotas ,and fixed goals, designed 16 achieve immediate ' \, 

numerical equality among the races' iij the work place; *and 

the concept of race -conscious "affirmative action** was 



born. This new concept of "Affirmative .act ion'* discarded 



1^/ See Tfc. Sowell, Affirmative Action Reconsidered (1975); ' 
T. Sowell, , Knowledge and Decision 258-59 ,^355-56 ( 1980);^ 
R* Freeman, Black Economic Progress Since, 1964 , The Public 
Interes^t 52 (1978); Statement of ^orris Abrams before Hatch 
Subcommittee on Constitutional Rights, ,at 9* (May 4, 1981). 

' 6 . ' • 
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notions tfiat a racial prefe^rence ijs permissible only when 
necessary to pla,ce an individual vibtim^f" proven racial 
discrimination in the position he would have ob*tained 
but for the discrimination. . * • ' . 

The proponents o.f ' th:^s vie'w sougjit the granting- of 
preferences, not simply to \individuals who Ivad in fact 



*been injured, but to an e.ntire •g^:.^>u^p^^ individuals, based 
only on their race o'r^ sex; ^ It mattered not that tho'Se / 

.who benefitted had never been wronged, or that the 
pref erentiajl treatment afforded to them was at the e!.xpense 
of other employees vho were themselves innocent of ^any . 
dis crimin^it i on jO-r qther wrongdoing. 



During th§1970's, the concept of race-conscious ^ 
and sex-conscious affirmative action in^.the employment' fields' 
displaced the principle of color-blindness in many quarters. 
To be sure, those who endorsed this concept wer e Imotivated 
by the best of 'in t ent ions . But it was no le s s » es t e emed an 
-au'thority 'than Justice Brandeis, who wisely counseled:-- 
** Experience should teach us to be most on our guard to protect 

liberty when the Gove^rnment ' s purposes are beneficent 

The greatest dangers to liberty lurk in insidious * enrqachment 
by men of zeal, well meaning but without understanding." 
Olmstead v» United States,* 277 U.S." 438, 479 (1928). 
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By elevating the rigKts of groups over ^he^. rights of 
indi-viduals , racial and sexual preferences are at war with 
the American idfeal of equal opportunity for each person t^o 
•achieve whatever his or her ind'SSjstry and talents warrafit. 
This-kind of "affirmative action^' needlessly creates a -caste 
system in which ^n^individual must be unfairly disadvantaged 
for each person who is pfe,ferred. Race and sex {^references . 

^ 

inevitably introduce a divisive influence into the -work * \ 

M 

place, the community, and the country as ,a whole. 

/Nor is there'any moral justification for such an approach.' 

Racial classifications, based , as they are on a personal 

cliaracteris tic that is both ^ immut able and irrelevant to 

employment decisions, are as offensive to standards of human 

decency today as they wer^ some 84^ years ago when countenanced 

under Plessy v. Ferguson , supra . I can make the point no 

better than did Professor Alexander Bickel "in his eloquent.-. 

remark : . * ' . * , - 

• ' « * 

• ThS lesson of the great decisions^ of the 
Supreme Cou.rt and the lessons of 'cor\temporary 
^ history Jiave been the same for at least , a 

generation: discrimination on the basis' 
of race is illegal,^ immoral, unconstitutional, ^ 

3t/r-u( 



inherently wrong, and dest/r-uctive of demo- 
cx:^tic society. 2/ ^ 



2/ 



The Morality of Conse nt^ 133 (1975). 
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Consistent with this- overarching principle, I recently 

set '.forth in testimony before the Subcommittee ojn Employment 

Opportunities ♦of ,the House Committee on Education and Labor, 

the policy that the Department of Justice henceforth intends 

to -follow in its enforcement of the equal employment oppor- 
* * 

tunlty laws.** As I there indicated, this Administration Is 



firmly committed to t'he view'that the Constitution and^laws 
of the United Stjates protect the rights of evejry person 
whether black^oF whiCe, male or female to -pursue his or. 
her goals in an Environment of *racial and sexual neutr ali ty .K;^ 
The color-blind ideal of equal* opportunity for all that 
guidjed the framers bf the ' Cons tittition and the drafters of 
'Title VII holds the greatest prromise of removing the stain 
of race, national origin,^ and sex' dfs crimination from the 
Nation, and of realizin^g the proclamation of equality in the 
Declaration of Independence. . /\ * / 

4 

^ By embralcing the principle of race a^nd sex neutrality 

in the field of public and private employment, the. Justice 

Department in noway intends to relax* its commitment to 

remedy proven discrimination. Fidelity *t'o the ideal of * 

equality demands that no individual, be disadvantaged in the 

wor*k place because of unlawful -discriminatory practices. , • 

The Department is firm in its resolve t^o seek^, in suits 

unde^r Title VII and similar statutes, affirmative remedies 

V ^ 

such as back pay, retroactiv^ seniority, reinstatement, and 



if 
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hiring and promotional priorities, to ensure that any^ i ndi vi dua 1 

suffering employment discrimination on account o£.*race or 

sex is placed in the position that he or^she would have 

attained in the absence of. such discrimination. 

I 

^ Nor do we p 1 an -any— chan ge in rhe nature of suits brought 
to enforce federal, law. Contrary to some newspaper accounts, 
we have no/^inteatipn ^of limiting ^urs^lves to separate lav^suits 
on behalf of separate individuals. " ,We 'will, as in the past, 
bring '^pattern or practice" suits against empioj^ers engaging 
in discriminatory practices affecting -a substantial' number of 
applicants or employees; and we wjll'seek relief on behalf of 
all identifiable victims of discriminatory ^actices --^whether 
they be 'dozens iuTR^dreds. In pursuing such cases, we will 



of course follow settlejd Supreme Court decisions holding 
that an employer shown to ha-ve>» engaged in a pattern of* 
discriminatory employment practi9^s must *bear the -burden of 
proving that a 'black or female claimant was denied employment 
or promot ipn^f or nondiscriminatory reasons. Franks v. Bowman 
Transportation -fiompapy , 424 U.S. 747 (1975); Teamsters 
United St a t>e s 4 3 1 U.S. 324 ( 1976). 



, In som^ circumstances, the granting of individualized 
relief will serve ^to advance victims into s e nio r i ty - pos i t i ons , 
or onto career ladders, ia preference to incumbent white 
or male empJ.oyees sho*?n to have beeq unlawfully favored. 
Similarly, appropriate relief should and will be sought 
for thbse qualified individuals shown to have been discouraged 



from seel^in^g po s i c i o ns' be cau s e of past practices of-unlawf^ul 

discrimination on the pant of the employer. The Department 

pf Justice will be unyielding in its enforcement ef-forts to 

^ . ' ' ' . . ; 

/ 

^ deter and remedy completely identifiable injuries at tribut ablia 
to discrimination in the work place. ■ ^ 

f 

In addition to seeking full redress for individual vic- 

tiras_»^.JLh e_Jlap 4x,t m^t-j^ 1 1 cx>-a tl^-u€- 



directing the employer to make future^ employment decisions on 

^ ■ ^ ' • ^ V 

nondiscriminatory race- neutral and sex-neutral basis. To 
ensur.e' Chat ,tlje i ij^j un<: t i.on is followed, we will require as 
part of the remedy that the employer make specia^ efforts . 
t-o reach minority or female workers throifgh comprehensive . 
use of employment recruitment' technicjues, such as media 
advertising and visit^ing high School and college campuses. 
In connection with this enhanced recruitment of 'minorities 
or wome/i, the Department v*ill insist that t;he employer 
periodically file records of its recruitnvent efforts. , ^ 

Where appropriate, we will seek ^percentgge recruitment 
goals for monitoring purposes.^ Such recruitment goals wil'l 
serve as a t,riggering mechanism "^f or Department Inquiry into 
whether the employer' has complied with the l^n,j-^n c t i v 6 com- 
mand to end its'dis c r imi t^a t qgry ,£f3^t i ces . 'These] recruitment 
goals'will be related to the percelntage of minority or female 
'app lican t^ tha t might' be e^Vpected«to result' under a non- * 
discriminat ory '^Ifnploym'en^t "* po licy , after job related factors, , 
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such a's age, education, and work experience among various 
applicants are taken into account. When combined with fair 



4nd nondiscriminatory selection proce^dured , they should *be * 
sufficient to correct the effects of past discriminatory practices 

^ Because there may be Tegitimate, nondiscriminatory ' 
reasons underlying an employer's f'klfure to satisfy a " 
HP ajt^ltXa 1 a r~g'o a~t7-rh~e'~D e p-a rlnneirr^llll^ -not ^rr e^air- r^-cnnrliMne n-t- — 
goals a'S inflexible standards which must be met by the 
employer without regard to qualification. " At the same.; 
time,' we-will be alert t)0 guard against Employers, in , 
an oveTzealous .attempt tb satisfy recruitment .goals, 

engaging in reverse discrimination. Were we tp treat 

. * . ft 

t'he matter in 'any other light we would be vulnerable 

Xo the charge that we have sought to meet discrimination ' 

with discrimination. This the Department will not do. 

' ' ^ . ' ^ - V 

In sum', ou^^ appro-ach will emphasize- a three-pronged 

remedial formula consisting" of Ifpeqific affirmative 

relief for Identifiable victims hi discrimination, (ii) 

increased recruitment erfoxts aimed at. the, group previously 



disadvantaged ,^ and (iii) color-blind as *well as sex-neutral 
• nondiscriminatory future hiring and Rro.mation practices. It • 
is our \^iew that such relief wil4 effectively overcome the 
effects df past discrimination without prejudicing the legi t imate 

' " ■ • ■ ' - .-^ ■ ^ ■ S^' 

"^terests of * others tn the work force. 

/ . - 
■ ■■■ ■ • • 12 . 



